Subsequently, the Resource Management Bill was subject to independent review. Key issues identified by the review also focused on the transfer of water permits, in particular, maintaining instream flows and the need for "security of tenure" to underpin the market in tradeable water permits.
8

Sustainable management
Sustainable management of natural and physical resources is the overarching, statutory purpose of the RMA. Section 5(2) of the RMA stipulates:
(2) In this Act sustainable management means managing the use, development, and protection of natural and physical resources in a way, "Natural and physical resources" are specifically defined as including water, and "water" is spefically defined as including freshwater (both surface water and ground water) but does not include water "while in any pipe, tank, or cistern".
9
The statutory purpose is supported by a series of subordinate and nonexhaustive principles that illustrate how sustainable management can be achieved.
10
Relevant to freshwater management are the preservation of the natural character of lakes and rivers, maintaining and enhancing public access to and along lakes and rivers, and the relationship of Maori with ancestral waters.
11
Also relevant to freshwater management are kaitiakitanga or guardianship, the ethic of stewardship, the efficient use of natural and physical resources, maintaining and enhancing environmental quality, the finite characteristics of natural and physical resources, protecting the habitat of salmon and trout, the effects of climate change, and the benefits to be derived from renewable energy. 6 The principles in ss 6 and 7 of the RMA also illustrate the range of competing uses for freshwater in New Zealand. For example,
Williamson observed: 13 The Waikato River is an interesting system in that it is New Zealand's longest river and provides a vast range of uses such as: hydro electricity development through nine hydro electricity dams and associated power stations; cooling water for two geothermal and one thermal power stations; recreational uses including fishing and various boating; cultural values; and municipal and irrigation water supply. In addition, the river acts as a sink for point source contaminant discharges from various industries and diffuse source discharges from agricultural land use.
Initially there was a strong philosophical debate as to whether the extended definition of sustainable management in s 5(2) of the RMA should be read and interpreted in a conjunctive or disjunctive way. The Court must weigh all the relevant competing considerations and ultimately make a value judgment on behalf of the community as a whole. Such Maori dimension as arises will be important but not decisive even if the subject matter is seen as involving Maori issues. Those issues will usually, as here, intersect with other issues such as health and safety: compare s 5(2) and its definition of sustainable management. Cultural wellbeing, while one of the aspects of section 5(2), is accompanied by social and economic wellbeing. While the Maori dimension, whether arising under s 6(e) or otherwise, calls for close and careful consideration, other matters may in the end be found to be more cogent when the Court, as the representative of New Zealand society as a whole, decides whether the subject matter is offensive or objectionable under s 314. In the end a balanced judgment has to be made.
In the context of the "overall broad judgment" or "balanced judgment" approach to sustainable management adopted in these cases it is 15 [1997] NZRMA 59 at 94. 16 [1998] NZRMA 113 at 124-125 per Tipping J.
When deciding applications regional councils must have regard to any actual or potential effects on the environment of allowing the activity, and to any relevant provisions of the applicable planning instruments.
24
In relation to freshwater, relevant planning instruments include national policy statements, regional policy statements, and regional plans.
The current water management regime
Any person can apply for a water permit. 25 Under s 88 of the RMA the application must be made using the prescribed form, and must include an assessment of environmental effects (AEE) prepared in accordance with Schedule 4 of the RMA.
26
The AEE must be in "such detail as corresponds with the scale and significance of the effects that the activity may have on the environment".
27
Failure to include an "adequate" AEE in the application may result in the consent authority determining that the application is incomplete, and returning it to the applicant together with written reasons for the determination. Priority is given to existing consent holders under ss 124 and 124B of the RMA. Where competing applications are filed to use all or part of the same resource, existing consent holders are given piority over all other applicants and the consent authority is required to determine the renewal application first before determining any other applications.
30
It is for note that, priority under s 124B of the RMA is procedural rather than substantive. Any renewal application must be filed with the consent authority during the period starting six months before, and ending three months before the permit is due to expire.
31
When determining any renewal application, the consent authority is allowed to have regard to certain criteria, including, the efficiency of the applicant's use of the water resource, the use of industry good practice by the applicant, and whether any enforcement action (including criminal prosecution) has been taken against the applicant under the RMA.
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While a renewal application is being processed, the applicant may continue to operate under the existing water permit until either the consent is granted and any appeals are decided, or until consent is declined and any appeals are decided. Where a permit is transferred to another site, the other site must be in the same catchment as the original site.
37
The permit may be transferred upstream or downstream.
38
The whole or any part of the consent holder's interest in the water permit may be transferred, and the transfer may be permanent or for a limited period. 39 The transfer must either be expressly allowed as a permitted activity by a rule in the relevant regional plan, or approved by the consent authority after an application has been filed. 40 Where an application is required under s 136(4) the application must be made in the prescribed form, and must be determined as if it were an application for resource consent under s 88 and as if the consent holder is the applicant for consent. 41 It is for note that, an existing consent holder is not given any priority in relation to the transfer over all other applicants. In over-allocated catchments, the loss of priority may result in the transfer application being declined. Submissions have been analysed and it was anticipated that the NES may come into force by the end of 2009, but it now appears increasingly unlikely that the NES will ever be brought into force.
NATIONAL GUIDANCE
These national planning instruments adopted a cautious approach to harmonising environmental policy and regulation. The NPS adopts a
European style "directive" approach by providing a list of matters to be given effect to by regional councils within defined time periods.
Drafting of the rules to be included in regional plans is left to the local authorities to determine. As a result there will be variety in terms of the regulatory approaches adopted by different local authorities, and consistent administration of the NPS will be difficult to achieve.
Similarly, different methods are currently used by regional councils to protect in-stream values during low flow events but no attempt was made in the NES to adopt a consistent national approach, notwithstanding the focus of the NES on ecological flows and water levels.
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As a result the SWPA has been the subject of critical commentary: Given the eight year policy preparation process from 2003 to 2011, the drafting style adopted by the NPS which depends almost entirely on subordinate action by regional councils, and the long period specified for compliance (31 December 2030) the criticism of the process appears to be justified.
FRESHWATER ALLOCATION
The If it has two such appeals before it, it must in the exercise of that original jurisdiction take account of that earlier priority. Not to do so would run counter to the policy underlying the provisions governing proceedings before a council. It could deprive an appellant whose appeal was filed in time of the priority it previously had.
While concluding that "receipt and/or notification" of an application by the consent authority appeared to be the "critical time" for determing priority between competing applications, the Court of Appeal did not regard its decision as being conclusive for all cases under the RMA.
53 [1997] 3 NZLR 257 at 265 (CA).
Non-derogation from grant and legitimate expectation
Freshwater allocation came sharply into focus in Aoraki Water Trust v Meridian Energy Ltd. 55 The background to the case was that Meridian held resource consents relating to its hydro electricity generation scheme that allowed it to dam the natural outflow from Lake Tekapo in the Waitaki catchment, and divert up to 130 cubic metres of water per second into a canal for generation purposes. Aoraki sought resource consent to take up to 15 cubic metres of water per second from the lake for irrigation purposes. resource. Meridian on the other hand contended that its consents were not "privileges" or bare licences, but were "rights" that "could not be derogated from or diminished by issue of a further water permit to a third party". In particular, the Court accepted Meridian's argument that the grant of procedural priority on a first come, first served basis would be pointless unless it meant that the first permit in time of grant also had priority in terms of the right to use the resource. As a result the majority in the Court of Appeal chose to determine priority between applications in a way that would not defeat large, staged projects and prevent them from being "overridden" by smaller projects that, if granted consent, would result in inconsistent resource allocation decisions. This point was emphasised by Justice Hammond who drew an analogy with the "first to file" patent system and the problem of "gazumping":
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[96] The difficulties of allocation of rights by a filing system can also be seen, much more distantly, in the jurisprudential debate over first-toinvent versus first-to-file in patent systems. One can allocate an "invention" to the first person to actually invent it, or to the first person who files an application for the invention. The United States of America is unique in the world … in having a first-to-invent system. One of the principal reasons for the United States adopting that system was that a first-to-invent system protects against "gazumping" by later "inventors", who devote their resources to early filing, rather than "true" invention.
"Gazumping" is no more attractive in the case of water rights, than in the case of inventions.
[97] … this priority issue is … unlikely to be solved by a simplistic bureaucratic yardstick as "first in, first served". Karl Llewellyn once said … that "sometimes we just need a rule". He was correct in some commercial contexts: once a rule is "known" … people can negotiate around it. But I doubt very much if this subject area lends itself to that The majority approach, however, attempts to provide certainty for applicants while ensuring that adequate information is available to consent authorities to provide the basis for "informed decision The Supreme Court also stated that a rule based approach to priority There were also practical considerations in favour of giving priority to the application that was ready for notification first, such as the need to provide certainty for third parties (submitters) and consent authority staff so that they could prepare for the hearing. question of priority between competing applications that seems destined to return before the courts with regularity, unless the "substantive" rule for deciding the basis on which competing applications should be determined is resolved by the Supreme Court or the RMA reform process. It is, however, clear from the commentary by Professor Sax that some element of "comparative consideration" is implicit in the approach adopted by the US jurisdictions to deciding "substantive" priority.
Fleetwing revisited
Following the issue of the interim judgment by the Supreme Court the
Central Plains hearing was due to be resumed in August 2009 but the proceedings were settled by agreement prior to the hearing. purpose of the RMA and "suffuses the whole statute", the Court noted with caution that all resource consent applications could not be decided Based on the scheme of the statute and the "need to achieve procedural efficiency" the Court concluded that the question of priority should be determined in favour of the first person to file a complete resource consent application, and held that priority of hearing should The Synlait decision confirms that the first person to make a "complete application is presumtively entitled to the first hearing", 78 However, Sheppard considered that regional plans were well placed to provide the necessary policy guidance required to achieve sustainable 84 Milne, P and Conway, M Implementing the law on consent application priority -powers and potential pitfalls April 2010 RMJ 1 at 7. 85 Crawford, R and Moynihan, R Fleetwing Revisited August 2009 RMJ 11 at 13. management, and he concluded emphatically that further statutory amendment of the RMA was not required.
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The influence of international water law
Crawford and Moynihan also questioned whether strict "adherence to a rule based approach" will promote sustainable management or comply with New Zealand's international obligations. 88 More specifically, they Zealand in relation to its Agenda 21 obligations. 91 From an international perspective Wouters and Moynihan noted that the RMA provides no practical guidance for regional councils regarding water allocation, and concluded that the Canterbury experience "demonstrates that, under conditions of scarcity, the framework is incapable of enabling the sustainable management of water". doubled albeit that is still only 5% of our total agricultural land and a third of that which could be irrigated. Nitrogen fertiliser use has increased by more than five fold and phosphate fertiliser use has more than doubled. This intensification has seen agricultural production and export receipts increase by 50% and kept our balance of payments deficit in check.
But the Minister also drew attention to the fact that in certain areas fresh water resources were under pressure due to over-abstraction and deteriorating water quality, and indicated that "difficult balancing decisions between environment, economic potential and other values" would need to be taken to address these issues. 98 To progess matters, Dr Smith announced that the Land and Water Forum, a nongovernmental mulit-party stakeholder group, would be asked to report on the challenges facing New Zealand and make recommendations for [2011] RMT & P 119 which draws attention to the Crown's ability to side step ownership claims regarding rivers, citing the Whanganui River claim where the Waitangi Tribunal recommended that consideration should be given to two possible options: vesting ownership of the river in Maori and requiring written approval from Maori before any water permits could be granted, or providing for Maori membership of the consent authority responible for determining water permit applications. These recommendations were dismissed by the government. Like Sheppard, Ruru also commented on the strength of ss 6-8 of the RMA and observed that they "provide a strong base for Maori to voice their concerns relating to the use of fresh water": [2011] RMT & P 119 at 125. Ruru also commented on the Waikato-Tainui settlement, including the statutory effect given to the vision and strategy, but noted that "While the Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010 sets a significant standard for co-management between Maori and local authorities, there is much uncertainty as to whether a similar commitment to co-management will be negotiated over any other river": [2011] RMT & P 119 at 128. future national policy direction.
The Minister also proffered the following guidance on fresh water allocation:
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Any models we decide to use for freshwater allocation need to encourage economic efficiency and growth, and provide for public purposes or community values, including Treaty settlement interests, drinking water, biodiversity protection, the ability to swim and fish, and intrinsic values.
These values need to be identified and addresssed, and weighed up against other values if appropriate, before water for economic purposes is allocated. Once the amount of available water … is determined, it is appropriate to maximise the economic value of that water through measures which encourage the water to go to its highest value uses.
Land and Water Forum
Terms of reference for the Land and Water Forum were issued in in rivers and streams, ground water levels, and the amount of water available for allocation. 100 The report is clear about the "first in, first served" method of allocating resources under the RMA, and considered that a more efficient allocation method is required by setting a "threshold" to prevent the total amount of water available for allocation being exceeded.
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It recommended that such thresholds should be set using "a nationally consistent formula" that recognises "spatial variation" and has the sophistication to derive different numerical ! Rules in regional water allocation plans.
! Allocating water permits by tender or auction.
The report noted that preparing or changing regional water allocation plans will involve "higher transaction costs" both in relation to the statutory process involved in preparing or changing plans, and administering the permits granted pursuant to the rules in the plan;
while tendering or auctioning permits would require further statutory amendment to the RMA. 104 Placing greater emphasis on regional water allocation plans would also require statutory amendment to the RMA, as the requirement to prepare or change plans would need to be Clearly, this will impede the ability to establish markets for the transfer of water permits if the purchaser will not have the same priority to access the resource as the vendor. This led Minhinnick to comment with some force that:
109
Once a resource consent to take water is granted, that resource, and use of it, is allocated for the term of that consent, and the world is on notice of that. To require applicants to start at the beginning again upon transfer seems absurd.
Layton identified six economic lessons that may be relevant for increasing the tradability of water.
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The direct lessons from this analysis for water management are that the legal framework whether set out in the RMA or in a regional plan will be critical for the success of the market, that the "first in, first served" rule is not "inconsistent with achieving allocative efficiency" provided that "the rights granted … are readily tradable", and that separating take and use rights will open the market for parties who "do not currently have a right to use the water". The common denominator which underlies why the current RMA may be unworkable is the enduring policy vacuum. For example, under a devolved framework statute water allocation plans will be critical for establishing viable markets, but they are not in place in all regions. Absent regional water allocation plans the "first in, first served" rule will apply as a default mechanism, but s 136(4)(b) of the RMA will preclude tradability in over-allocated catchments if vendors risk loosing existing rights. Broadening the market to improve outcomes by separating rights to take and use water will be defined by regional rules. This indicates that contrary to the analysis of some and to require mandatory preparation of regional water allocation plans and specify their content, or to address fresh water management nationally by using some other policy or planning instrument.
Gazetting the NPS on Freshwater Management
Finally, the report concluded that more guidance is required from central government via NPS or NES to ensure consistency, and that any transitional arrangements would require careful design to ensure equitable application of the transitional provisions.
112
The Land and Water Forum has now been asked to provide further recommendations on specific options for reform of fresh water management for the incoming government to consider after the 2011 general election.
In the interim, the Minister decided to gazette the NPS on Freshwater It adopts a mixed approach to implementation by expressly referring in certain instances to the need for regional councils to prepare or change regional water allocation plans in order to give effect to the NPS, while in other instances having direct effect on local authority decision making. 113 Two specific policies are required to be included in regional plans with immediate effect in order to provide interim guidance regarding water quality and quantity until regional councils prepare or change regional water allocation plans in order to give effect to the NPS.
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In relation to water quantity, the objectives and policies require regional councils to avoid over-allocation and phase out any existing over-allocation, set environmental flows or levels, provide for the efficient allocation of water within such limits, and encourage efficient allocation and use of water by setting out assessment criteria for the transfer of water permits.
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It is, however, clear that the NPS is an interim measure and that it is likely to be replaced or amended as further policy work is done by the Land and Water Forum or by central government. 116 From a critical perspective, the NPS is unlikely to be effective in the short term while regional water allocation plans remain optional, and the date for compliance with the NPS remains fixed in the distant future. This confirms that further RMA reform is inevitable if the National Government is returned to power after the 2011 general election.
CONCLUSION
Overall, it is not surprising that issues regarding water allocation continue to recur under the RMA given the absence of any operative NES and where the recently gazetted NPS remains to be implemented. In circumstances where the legislation does not make specific provision for managing priority issues, yet prescribes strict timeframes for decision-making, there is no result that is entirely free of practical difficulties.
Currently, these matters remain to be addressed by phase two of the 
